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Dickson, Justice.

The plaintiff in this medical malpractice action seeks appellate review of a trial court or-
der that found the defendant to be a qualified healthcare provider under the Indiana Medical



Malpractice Act. She seeks to pursue her complaint for damages free of the constraints of the
Act. The defendant, asserting that two of the three counts of the complaint were not timely and
properly filed with the Department of Insurance, seeks to preclude plaintiff from any remedy on
these counts. We decline both claims and, as explained below, disagree with the remedy fash-

ioned by the Court of Appeals and find this appeal to be premature.

On February 22, 2000, Earnest L. Schriber, while a resident of Eagle Valley Healthcare
Center, suffered severe burns. He was transported to St. Vincent Hospital for treatment, where
he was also diagnosed as having pneumonia. He died on April 30, 2000. Thirteen months later,
on May 24, 2001, counsel for Schriber's widow, plaintiff Donna Schriber, telephoned the Indiana
Department of Insurance to inquire whether "Eagle Valley Healthcare Center,” "Eagle Valley
Health Care," or "Eaglecare, Inc." were qualified providers under the Indiana Medical Malprac-
tice Act, and was advised that they were not qualified providers. On January 8, 2002, twenty-
three months after the alleged occurrence of medical malpractice, this action was commenced by
the filing of a two-count complaint for medical malpractice directly in the trial court, without
first filing a proposed complaint with the Department of Insurance and obtaining an opinion from
a medical review panel, as required by the Indiana Medical Malpractice Act. Ind. Code 8 34-18-
8-4. The complaint named as defendant "Eagle Care, Inc., d/b/a Eagle Valley Healthcare Cen-
ter.” An amended complaint adding a count for wrongful death was filed on January 29, 2002.
On February 22, 2002, the two-year deadline expired for filing claims "stemming from profes-
sional services or health care provided based on an alleged act, omission, or neglect.” Ind. Code
§ 34-18-7-2.

On April 1, 2002, the defendant filed a motion to dismiss, declaring that it was a qualified
provider under the Act and that the trial court lacked jurisdiction because the claims had not been
first presented to a medical review panel. One supporting affidavit, signed by the Office Man-
ager of the Indiana Department of Insurance Patient Compensation Divison on February 23,
2002, asserted that "Eaglecare, Inc., d/b/a Eagle Valley Meadows was a qualified health care
provider" under the Act between August 1, 1999, and March 1, 2000. Appellant's App'x at 18.
Another, from the Secretary of "Eaglecare, Inc.,” represented that the facility known as Eagle
Valley Meadows, 3017 Valley Farm Road, Indianapolis, "was formerly known as Eagle Valley



Healthcare Center," and that "Eaglecare, Inc. d/b/a Eagle Valley Meadows" was qualified under
the Act for the period from August 1, 1999 through March 1, 2000. Id. at 19. The defendant
asked the trial court to dismiss as time-barred only Counts | and Il (the plaintiff's actions as sur-
vivor for negligence and negligence per se), but the defendant does not make the same claim re-
garding Count 111, for wrongful death, instead stating that Count 111 "has been timely filed and
may proceed before the Indiana Department of Insurance."* Defendant's Reply to Plaintiff's Re-

sponse to Defendant's Motion to Dismiss, Appellee's Suppl. App'x. at 7.

On April 22, 2002, the plaintiff obtained leave to file a second amended complaint identi-
fying the defendant as "Anonymous."? The next day, and within two years of the plaintiff's de-
cedent's death, but more than two years after the alleged malpractice, the plaintiff filed a pro-
posed complaint with the Indiana Department of Insurance pursuant to the Medical Malpractice
Act, and on April 25, 2002, she filed her second amended complaint with the trial court asserting
her claim against an anonymous defendant in accordance with Indiana Code § 34-18-8-7.

After reviewing evidence and hearing arguments of counsel, the trial court made written
findings of fact and conclusions of law. Among the conclusions of law, the trial court stated: (a)
that Eagle Care, Inc., d/b/a Eagle Valley Healthcare Center was a qualified health care provider
under the Act, (b) that actions filed in a trial court "before the prerequisite filing before the Indi-
ana Department of Insurance must be dismissed without prejudice due to a lack of subject matter
jurisdiction,” and (c) that "dismissal due to lack of subject matter jurisdiction is appropriate.”
Appellant's App'x. at 9. The plaintiff filed a motion to correct error and, after it was denied, ini-
tiated this appeal.

Her appeal has presented two claims: (1) that Eagle Care, Inc., d/b/a Eagle Valley
Healthcare Center, was not a qualified health care provider so as to require the plaintiff's claim to

be presented in accordance with the Indiana Medical Malpractice Act; and (2) that the procedure

! We express no opinion in this case regarding the relationship between the limitation periods in
the Indiana Wrongful Death Act and the Indiana Medical Malpractice Act.

2 This designation is prescribed by Ind. Code § 34-18-8-7 when a claimant seeks to initiate a
medical malpractice claim in court while simultaneously seeking a review of the same claim by a medical
review panel. See infra note 3.



for a plaintiff to determine whether a facility is a qualified health care provider under the Act
violates the Due Course of Law Clause of the Indiana Constitution.

The Court of Appeals reversed. Schriber v. Anonymous, 810 N.E.2d 1119 (Ind. Ct. App.

2004). It noted that Eaglecare, Inc. was the owner of fourteen healthcare facilities, including the
one where Ernest Schriber resided when he was injured. Shortly before the day of those injuries,
the name of this facility, Eagle Valley Healthcare, was changed to Eagle Valley Meadows. The
Court of Appeals discerned that at the time of the claimed injuries, "Eagle Valley Meadows, not
Eagle Care Healthcare [sic], was a qualified healthcare provider under the Act." Id. at 1124.
Emphasizing, however, a lack of evidence that Eaglecare had filed a certificate of assumed name
for its business designation of Eagle Valley Healthcare or the designation Eagle Valley Meadows
pursuant to Indiana Code § 23-15-1-1, and that Eaglecare had failed to conspicuously post its
license for the facility in public view pursuant to Indiana Administrative Code title 410, rule
16.2-3.1-13(n), the Court of Appeals concluded that the plaintiff had no actual or constructive
knowledge sufficient to permit it to ascertain the healthcare facility's qualified provider status
under the Act. The court therefore concluded that "Eagle Care Healthcare was not a qualified
healthcare provider at the time of the incident in question,” and held that the trial court "erred by
dismissing the Estate's amended complaint for lack of subject matter jurisdiction.” Id. at 1125.
We granted transfer, 831 N.E.2d 735 (Ind. 2005), automatically vacating the decision of the
Court of Appeals. Ind. Appellate Rule 58(A).

We disagree with the action taken by the Court of Appeals in response to the defendant's
failure to file a certificate of assumed name and to publicly post its license. Disqualifying a
qualified healthcare provider from the provisions of the Medical Malpractice Act imposes drastic
consequences. Most significant among these is the exposure to unlimited liability, instead of the
Act's $250,000 limitation on a provider's portion of any resulting liability, with any additional
damages up to a total of $1,250,000 recoverable from the patient's compensation fund estab-
lished by the Act. Ind. Code § 34-18-14-3. A provider qualified under the Act would likely
maintain liability insurance only for its exposure to the $250,000 maximum statutory recovery
and would remain uninsured for further and unlimited liability that could result if the provider
were deprived of the protection of the Act. In addition, the Act provides favorable treatment to



qualified healthcare providers by its preliminary medical review panel mechanism and by its re-
tention of the common law defense of contributory negligence rather than statutory comparative
fault. Ind. Code §§ 34-18-8-4, 34-51-2-1.

To provide a fair and reasonable remedy to the plaintiff for the defendant's actions that
may have obfuscated the plaintiff's inquiry into the qualified provider status of the facility, we
conclude that a more appropriate alternative would be to judicially toll the expiration of the limi-
tation period under the Act, so as to provide the plaintiff with a reasonable time after discovery
of the proper entity name within which to commence an action in accordance with the Act. In
this way, the plaintiff is neither substantially disadvantaged nor excessively rewarded by the de-

fendant's failures to disclose the proper name of the facility.

We must dispose of the appeal, however, on other grounds. In its ruling on the defen-
dant's motion to dismiss, after stating its findings of fact and conclusions of law, the trial court
declared as follows:

Judgment
Given that Defendant is a qualified healthcare provider under the terms of the Indiana

Medical Malpractice Act, I.C. 34-18-1-1 et seq., this Court has no subject matter jurisdic-
tion to hear this matter until such time as an opinion is rendered by a medical review
panel in this cause. The Complaint for Damages has been amended to name the Defen-
dant anonymously. Therefore, pursuant to I.C. 34-18-8-7, the Court will take no action in
this matter other than setting a trial date until this matter proceeds through the medical
review panel process outlined by the Indiana Medical Malpractice Act.

Br. of Appellant at 23-24. We note the limited effect of the language of this "Judgment.” Other
than holding that the defendant is a qualified healthcare provider under the Act, the trial court
declines to take any further action until completion of further administrative proceedings pursu-
ant to the Act. Its "judgment” did not formally dismiss the action, even as to Counts I and I1.
The case was to remain pending until completion of proceedings before the Department of Insur-

ance.

Acknowledging the application of I.C. 34-18-8-7,° the trial court's ruling clearly did not

dispose of all claims as to all parties pursuant to Indiana Trial Rule 54(B) nor did it otherwise

® This provision of Indiana's Medical Malpractice Act states:



constitute a final judgment pursuant to Indiana Appellate Rule 3(H). As a result of the ruling,
the case will proceed to a medical review panel pursuant to the Act. Not only is the trial court's
ruling not appealable because it is not a final judgment, it is likewise not eligible for interlocu-
tory appeal because it has not been so certified by the trial court pursuant to Indiana Appellate
Rule 14(B).

Having previously granted transfer, we now dismiss this appeal.

Shepard, C.J., and Sullivan, Boehm, and Rucker, JJ., concur.

(a) Notwithstanding section 4 of this chapter, beginning July 1, 1999, a claimant may com-
mence an action in court for malpractice at the same time the claimant's proposed complaint is
being considered by a medical review panel. In order to comply with this section, the:

(1) complaint filed in court may not contain any information that would allow a third
party to identify the defendant;
(2) claimant is prohibited from pursuing the action; and
(3) court is prohibited from taking any action except setting a date for trial, an action un-
der IC 34-18-8-8 [authorizing the Commissioner of Insurance to file a motion to dismiss
for inactivity in excess of two years], or an action under IC 34-18-11 [authorizing certain
preliminary determinations of affirmative defenses or issue of law or fact or compelling
discovery, upon motion by a party or the Commissioner];
until section 4 of this chapter [requiring presentation to a medical review panel] has been satis-
fied.

(b) Upon satisfaction of section 4 of this chapter, the identifying information described in
subsection (a)(1) shall be added to the complaint by the court.

Ind. Code § 34-18-8-7. In Guinn v. Light, 558 N.E.2d 821 (Ind. 1990), we held that the medical malprac-
tice statute of limitation is not tolled when a proposed complaint is tendered to the Insurance Commis-
sioner and the Commissioner determines that the health care provider has not qualified under the act. Id.
at 822. We noted, however:

Some patients and their attorneys, of course, tender a complaint to the commissioner when
they are uncertain whether a provider has qualified under the Act. We view this as prudent in
light of the potential for misinformation conveyed over the telephone or through other informal
means. Filing a proposed complaint with the commissioner of insurance tolls the statute of limi-
tations until the commissioner or his agent informs the parties that the provider has not qualified
under the Act. The commissioner is the appropriate public officer to make such a determination.
If the commissioner determines that the provider has not qualified and so notifies the parties, the
statute of limitations begins running again and the claimant must file an action in court or risk be-
ing barred by the statute of limitations.

Id. at 824. In light of this recommended practice, Indiana Code § 34-18-8-7, added to the Medical Mal-
practice Act effective 1999, is consistent with other provisions of the Act that disfavor subjecting a health
care provider to public accusations of medical malpractice until after such claim is presented to a medical
review panel.
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